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IN THE FEDERAL SHARIAT COURT

( APPELLATE JURISDICTION )

Present

,

MR. JUSTICE ZAFAR PASHA CHAUDHRY, JUDGE.

CRIMINAL APPEAL NO.41/L OF 2003.

Muhammad Asghar son of

Faqgir Muhammad,

caste Gujjar, resident of

Chak No.3/GB, Attanwali,
Tehsil Nankana Sahib,

District Sheikhupura. ..., Appellant.
Versus
The State  iieee. Respondent.
For the appellant Miss Gulzar Butt,
. Advocate.

For the complainant _ Mr. Abdul Karim Sheikh,
Advocate.

For the State Ch. Nazir Ahmad,
Advocate.

No. & Date of No.143, 27-5-1999"

private complaint P.S. Nankana Sahib,
: District Sheikhupura.

Date of judgment . 15-1-2003
of the trial court
AR
Date of institution 7-2-2003 oL
of appeal . '
Date of hearing 23-7-2003
Date of decision | 23-7-2003
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JUDGMENT

ZAFAR PASHA CHAUDHRY, J.- Appellant Muhammad-

0

\Asgh/ar was sent up to face trial in the court of Ch.' Abdul Hafeez,
Adaiitional Sgssiqns 'Judge,\ Nankana Sahib in a complaint case No.143/}999
under section 10(3) of the Offence of Ziﬁa(Enforcement of Hudood)
Ordinanée, 19v79‘ (hereinafter refe;'red to as fhe Ordinar;ce‘).r The learned
judge on holding him guilty under section 10(3) o'f the Ordinance
. sént;enced him to underg.o- R.I. fbr ten years. According to leérned'
. judge, lenient view was _faken béc‘ause the accused was a young béj
énd was’ncbat a prévious conviet, | | )
2. - . The prosecﬁtion case has a bit queer hisfqry. Initially
F.I..R. No.192/98 was lodged with Police Station Sadd;n' Nankana Sahib‘
on the application addressed to the SHO by Muharﬁmadb Yousaf, father
| of Mst. Sﬁab(ar\xa Beéum, the ‘Victim. It »wa's stated interavlia‘ that
Shabana left her house to buy ice. When she was pasSing by Haveli
of Muhammad Asghar, appeliant, she was intercepted by Muhammal
Asghar whé \was éltanding in the door of hig Haveli. She was caught
hold from her hgir and was dragged inside the haveli. B}ow of risiol

. he | .
butt was given to her and/ threaj:gned her that if some alarm imas ~faised
he will-shoot hér dead. Shabana was taken in a room inside the haveli
and Muhammad Asghar kept on committing zina—bilr-]'abrb With her. She
raised al‘arm. On hearing the same the complainant, Altaf, Aslam

(his brother) and Taj Din rushed towards the ﬁlace of occurrence.

No sooner did they enter the haveli they saw ihat Muhammad Asghar
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was commiiting zina-bil-jabr with his daughter Shabana. On seeing
the witnesses approaching him the accused left the victim and fled
away with his pistol and holding his shalwar. He threatened them

that if someone came near he wiu’ be shot dead.. As such he succeeded
in escaping. The complainant and the witnesses removed Shabana in
injured condition to the house of the complainant. The parents of |
the appellant and respectables of tlie village implored for forgiveness
As the complairiant‘s daughter has been subjected to extreme. exeess,
matter was i'eported to the police.

3. After recording of the F.I.R. investigation was initiated
and was taken up by Ashraf Zaidi, Inspector, CW.1l. During
investigation the appellant Muhammad Asghar as well as Mst. Shabana,
victim were fouxid guilty of the offence of commission of zina. As per
stateinent of Ashraf Zaidi, Inspector made in coui't as CW.1, the
investigation was also conducted by DSP, Ferozewala, inspector Ghafoor,
DSP Circle, Sheikhupura and ASP Saddar Sheikhui)ura and all of them
declared that Mst. Shabana was guilty, therefore, the investigating
officer Ashraf Zaidi submitted challan against Muhammad Asghai',
appellant as well as Shabana. Both were arrayed as acciised persons
in the challan.

4, Complainant Muhammad Yousaf _xiot being satisfied with the
result of the investigation and submission of challan against Shabana
o2 WSHDHGS @ vt COMPIRIAL WHES: 5SS 19 ¥ e OekiiGRoe

in the court of Illaga Magistrate, which was entrusted to the learned

ﬂ,’/
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~ Additional Sess_ions ‘:Tudge, Nankana Sahib. In the phimateccomp‘l’aintv
_ and

the facts na.rrated in the FIR were repeated,/as such absolutely
identical'narratio’n of facts was made. It was however added that the
. report submittéd by policel (under section 161 Cr.P.C.)was against

Iaw & facts and‘linjust,' therefore, he ’was constrained to institute a
| private complaint. The iearned trial judge commenced’ thg trial inthe ﬁmm@tj as
lm;d down by tﬁe, Hon'ble Supr‘eme Court in Noor Elilarhi,'s case. The
ccimplainﬁnt case was taken up first, preliminary evidence was recorded
and theregfter charge was framed under section 10(3) of'//the' Ordinance
against the present ﬁppellant Muhammad Asghar. The pfcl»secut_ibn

evidence was called upon.

5. The prosecution in support of it.s case examingd five ‘_ ~
witnesSes. Muhammad Yt;usaf, complainant wés exz;mined as PW.1.

- Mst. Shabéna,- daughter of Muhangg]ad Yousaf, »victim was examined

as PW.2. Both the witnesses made similar stétem;ant. Theyv reiterated

the fac'tsvalready coﬁtained in the FIR and the private coinplaint

except that Mst. Shabana stated thatb the i‘nvestigatingf officer in
collusidn»wit_h accused Asghar i’mplica‘ted her as accused on which

| an application was submitted to the DIG who cordered the SSPk. to investigév.,?‘.}e
the case who found Asghar ggilty ‘and was directed to be'challaned‘.
Muhammad Booté, Head Constable, fW.3 ’ Mehdi Khan, Cori,sfab]e:, Pw.4,
Muhammad Latif», PW.5 are just -formal witnesses. Muhammad Latif,

Dispenser, PW.5 was examined because Dr. Shahnaz Javéd who had

medically examined Mst. Shabana was not available. Muhammad Latif

T TN s i S e e e e
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who héd worked with the lady doctor identified the handwriting and
signatures of Dr. Shahnaz Javed on Ex.PC. o

6. The investigating officer being a necessaryfwitness was
examined as CW.1l. He described various facts and f’unéfcions performed
by him during course of invéstigation. He iﬁspected the place of
occurrencé ;xxx recorded statements of the witnesses, grrested thg

- accused/ appellant‘and got him medically examined. During cross examinatioh
by the complainant, he admitted that the complainant, )the victim and the
PWs supported the prosecution story as narrated in the F.I.R. During

cross examination conducted b& the accused/ appellant (Muhammad Asghar

he stated that after recording the F.I.R. he asked the éon of the
cofnplainant to produce thev complainant, the victim and ‘thek PWs _fér;

their examinatiop but the same was not done as according to the
complainant's son both the complainant and the victim"had gone to

Kahna Kacha. from 15-6-1998 to 20-6-1998 no PW appéared,before

him. He also stated that he found during investigation that .the

comp}ainant and his family did not enjoy good reputation. Clothes of

Mst. Shabana al}eged to be stained with semen were n%)t produced

before him. Lastly if was admitted by him, as noted above, that
investigation was held ‘py‘ DSP, Feroiewala, Inspector »Ghafoor, : , \
DSP Circle, Sheikhupura and DSP Saddar, Sheikhupufa. ‘All qf them
declared Mst. Shabana guilty, therefore, she was challaned as accused.
7. ) It i’s submitted by the learned counsel fbr fhe complainant

that a supplementary challan was submitted in court wherein Muhammad-

e

%4/
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Asghar figured as the only accused. The copy of the supplementaf?ébr;qllan'
could not be traced in the file. However, leafned counsel for the

complainant showed to the Court copy of the same. Itslwmmt_!t&dsdias not been

' dispufea by tﬁe learned counsel .for the appellant.
8. The learned counsel for the appellguit addressed arguments
and the main contenfio_n raised by her is that po such occurrence

_toqk’ pl_aée. The appellant has been falsely implicated. In support of
hér céntention she pointgd out extremely minor and 'insignificant
discrepancies in the statements of the two witnesses i_fe. the complainaﬁt
and the victim. Her main stand of force was that there/éver'e three
mofe witnesses cited by the prosecution in the F.I.R. but none of
them wére produced. With-holding of the witnesses mean that they
would not have supported the prosecution version. When the learned

counsel was confronted with the medico legal report and the rerort

_ ‘\
of the Chemical Examiner Ex.PF which positively proved that o
Mst. Shabana had been subjected to sexual intercourse, she could
not satisfactorily expiain as to how and:underiwhat circu'm:‘stances'she
haci sexual intercourse.
9. Conversely the learned counsel for the complainant laid
much stress on the question of minority of the victim. A;Iccording to
him she was 15 years of age and as such she was minor and offence
of zina-bil-jabr committed by the appellant stand proved. Accora’

to the learned counsel neither the complainant nor the victim had any

motive or rivalry to falsely implicate the accused/ appellant. The

- N "
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appellant's learned counsel during course of arguments had referred

to an observation made by the learned trial judge that the appellant

was a ybung boy and therefrom she inferred that the appellant was

also minor. Learned counsel for the complainant anyhow seriously
refuted the same and submitted that thére is no evidence or other
material brought on the record to show that the appellant .was minor

at the time of alleged occurrence. He supported the judgment and .
argued that the appellant's conviction was just and lawful. Learned
counsel for the State’practically adopted thé afguments .advanced b&
the learned counsel for the complainant. )

10. " After hearing the learhed'co'unsel for the parties and

going through the evidence ana other record, I find that ‘the complainant
and the victim have no enmity, motive or any other malice against .

the appellant to have falsely implicated him in the present case.’ The
appellant when examined under section’342 Cr.P.C. as well,could not
explain as to why the complainant and the. PWs >deposed against him.
Mere A’aséertio'n"l that it was a false complaint and he was involved

due to party faction does not in any manner explain or absolve the
appellant atleast from pointing out the reason or circumstance due to
which he was implicated. The appellant did not appear as his own witness
nor adduced any evidence ’in his defence. The étatement of the victim
to the extent that she was subjected to sexual intercourse is’ s_upported}

by the medical report, according to which her physical examinatior

abundantly reveals that she had been subjected to sexual intercourse.

—

“
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The doctor obtained three vaginal swabs and sent to the Chemicar %
Examiner for analysis. The report of the Chemical Examiner Ex.PF
described the swabs to be stained with semen. The physical condition
of the victim coupléds with the result of the Chemical Examiner's
report, SxxExleaves no doubt that sexual intercourse had hot-been
performed with her.
11. Next question remains to be détermimetlis whether the
victim was subjected to zina-bil-jabr or the same amountsto zina-bil-raza.
To determine the same, relevant facts, the reports and attending
circumstances have to be assessed and considered. T}Ze victim's

) s
medical report without going into indecent details clearly indicates
that she had been previously subjected to sexual intercourse. The
examination is suggestive of the fact that she was a girl of 2oy
virtue. Although during course of investigatior. a number of
 investigating officers found the victim to be a consenting party
yet there opinion is not binding on the couart nor the same can be
treated as evidence, however, the same may be considered as one
of the circumstances in support of the observation or examination: .
_ carried out by the experts such as the Medical Officer and:the
Chemical Examiner. The other supporting facts such as the victim
was hesitant to appear before the investigating officer and id nat
appear for more than six days and that no marks of Yyriolence was_'fi}

found on her body or other relevant part and that no recovery of '

weapon was effected from the accused 'person. Allvthe‘se facts and "
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circumstances when summed up together leave no doubt to draw
inference that Mst. Shabana was a consenting party to the commission
of zina. The contention raised by the corr;plainant.'S‘ counsel that
Mst. Sﬁabané even according to medical report was 15 years was minor
and her consent will be no consent in the eyes of law. The contentiop
looses its force when viewed with the definition of "adult" contained in
section 2(a) of the Ordinance which reads as under:-

"adult" means a person who has attained, béing a

a male, the age of eighteeh years or, being a female,

the age of sixteen years, or has attained puberty;"

> is
The last ingredient/that she would be treated as adult if .she has

attained puberty. In the present case, medical report of Mst. Shabana
is fully suggestive of the fact that the victim had attained puberty

and therefore was adult within the meaning‘ of section 2(a) of the
Ordinance. The confention of the complainant's_ counsel as such cannqt
‘be accepfed and isv repelled.

12. As a result of the above discus»si-on', it is held that appellant
.Muhammad Asghar did commit zina with Mst. Shabana but the séme would
amount to zina-bil-raza and not zina-bil-jabr. Therefore, the ap\pellant_'s
conviction under section 10(3) of the Ordinaﬁce is set aside and the’
same is recorded under section 10(2) of.the Ofdinance. Toz determine
the quantum of sentence, it has been found from thé record that the
appellant was arrested on 1-7-1998, admitte;d ’to bail on 8-3-2000 and’
convicted on 15-1-2003 and till today he has remained in prison and

judiciél lockup for two years, two months and fifteen days. As benefit -
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of seétion 382-B Cr.P.C. has been allowed, therefore, the entire o ﬁ

-
b
¢

detention will be treated as imprisonment. I find that the term of

imprisonment already undergone by the appéllanf will be sufficient -

punishment to be awarded to the appellant. He is, therefore, sentenced
: _ ‘ \

t

to the peﬁod of imprisonment already undergone by him. He is brdered
to pay fine of Rs.5000/-, in default thereof to undergo three months R.I.

13. v ‘Before parting with the judgment ,. it would be relevant to
/

observe -that it has been noticed in the preésent‘case; as well as in a
RO S R R s : I Rk s SO

1
HE—

numbexf .c;f other cases that no earnest attefltion is pmd to record the

“age eithe’r of the victim or of the accused.:In thié ‘case, the age of

i

‘the_‘accfzuised/ appgllahf has not been recorde:dj_anywhgré i.e. while

: fréming the charéeor fjecor‘dingthe stateniegxt under éQﬁion, 342 Cr.P.»C.f"’i‘i‘~'_

-y

It isirhﬁerative,’on the learned +rial judge to record the 5Aa’gA'e both of

the accused as well as the victim as accurét?ly as ppsgible. In case
the age ;g'ivir,er;; t‘;‘y_the accused does not apﬁejar td be. éo'xfrect, t’he

B g

record his own ob%gjrvatign»?vvitl’l‘_regard to the

‘l‘ye'arneg‘i tnal jﬁdée may

'

i

B RS

: same. :Efforté should be made to specify tlrfleéage as "ccl‘iiiigtbel’y as ~ :

possible:. It dOés_ not, however, imply that?'é sepafgté'f, inqmry should
be initiated but assessment can be made on :the bag\iszé"of'.available, reeord‘ -

P

" if any or necessary documents or.report may be _callie“‘dv for.

a

7o

[ : -~ 14.. = Needless to observe that detertfnipatioﬁ,

ge has acquired . .
i PR ;

immen‘fsei}importyanc_e because under the presént syste i.e. Hudood Laws
B N el S IR R
AT

or evénj under the PPC if an accused is rrii@or within th %anmg of e

P

relevant provisions of Hudood Laws or PPC, the Very ufe"of the
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even
offence or/complexion of the entire case is changed.

15.. The office will issue a circular notifying the above

observation to all the learned Sessions Judges, learned Additional .

g

( Zafar Pasha Chaudhry ?
_Judge

Sessions Judges and trial courts.

Approved for report{ng .

Lahore:23-7-2003. ‘
M. Khall | W







